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Re:  Scope of liem 4(c) In Multi-Step Transaction,
Diear Dick:

This letter will confirm cur telephone conversation earlier today, and your
concutrence with our conclusions as to the scope of the Item 4{c) response to be made by our
cllent in its report and notification vnder the Hart-Scott-Rodinag Antitrust Improvements Act of
1976, 15 U.5.C. § 18a, as amended

S izing the § _—

Owr client is planning to engage in two HSR reportable transactions with the same
target company (“Target™). The first report is being prepared now with respect to the first
transaction, in which our elient ig asquiring 9.5% of the voting securities in Target throngh g cash
tender offer £0.5% CTO™ and will seak clearance onty for the $15 million thrasheld,

Meanwhile, Target is in the process of acquiring another company (“X'). Tarpet's
acquisition of X has already cleared the HSR process and is awaiting other federal and siate non-
antitrust regulatory approvals. .

Qur clienf's second reportable trensaction is 8 merger with Target (“Merger™),
which will take place only if and when Target's acquisition of X is completed. ¥n essence, then,
the Merger will result in a combination of three companies: Client + Target + X, An HSR
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notification and report form will be filed on the Merger, which will afford the anliust agencies
an opportunity for review of that trensaction at that time.

Mote that if the Merger fails to take place (e.g., because regulatory cleatances are
not obtained for Target's acquisition of X} and the 9.5% CTO hes already closad, our client
retaing il financial investment in Target. The 9.5% CTO is not contingent upon Targel's
acquisition of 30

Our slient does ot fee! that notification of the Merger is appropriate at this ttme,
given these unceriainties, and particularly given the possibility that Target's acquisition of X will
encounier regulatery delays longer than the one-year HSR closing deadline imposed by Rule
303.7.

The scope of the 4{c) response:

Our question goes to the scape of the response to HSR Tiem 4{¢) in connection
with the 9.5% CTO. The Mernger of our client and Targel (which then will include X) has, as vou
might imagine, spawnsd “analyses and reports™ during the planning process. Thege docwments
will be submitted In response to the HSR notification of the Merger, assaming that various
contingencizs permitting that deal 1o go forweard are mel.

Our client is in the process of searching for documents responsive to HSRE Tlem
4ic) with respect in the filing for the 9.5% CTO. it has discovered that the documents fall into
two categonics: those which directly evaluate the 9.5% CTO and those which discuss the
Mezger, without any separate analysis of the 3.5% CTO.

We believe that documents analyzing the Merger without any separate discussion
of the 9.5% CTO are not 4(c} documenis with respect to the HSR filing for the 2.5% CTO
currently being prepared, Documents evaluating the Merger were not “prepared for the purpose
of evaluating or analyzing” the 9.5% CTO, and we believe are not 4(c) documents at this time.
Of course, we will produce any docunents gensrated for the purpose of eveluating the 9.5%
CTO fiself or any documents that separately evaluate both the 9.5% CTO and the Merger.

We believe this is the correct conclusion for two principle reasons. First, we (and
presumably the premerger notification offices as well) would wish to avoid an wmnecessarily
duplicative production of documents. Such duplication will occur if our client produces the same
documents analyzing the Merger twice. There is no question that documents analyzing the

Merger will be responsive 4{c) docements when the the Merper is reported

More importantly {remembering that the Merger is continpent upon and thus can
occur only after the Target has completed itz acquisition of X, an event still subject o regulatory
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approval and the usua! vagaries that cen beset any corporate transeetion), W are concerned that
production of Merger-refated documents would be premature at this time, and could possibly
prompt the antitrust agencies to evaluate o Merger that may not occur.

Qur conclusion:

We believe that our client is only required to produce documents related to the
filing before the agencies, and that due to the uncempleted contingencies that must oceer before
the Merger takes place, the 9.5% CTO stands on its own as a separate timsaction. As noted
before, it iz entirely eoneeivable that the contingencles might not ocour, so that no merger would
ever take place, and our client would simply hold a 9.5% interest in Target.

Iny our conversation, you provisionally agreed that documents relative to the
Merger would not need to be produced now in response to Ttem 4(c) of the HER filing with
respect to the 9.5% CTQ -- given that & separate HSR filing will take place with respect to the
Merger (if and when it ccenrs), as to which all such docurments will be responsive,

When I spoke with you earlier, | was not aware of the urgent need for a prompt
response, The HSR report regarding the 9.5% CTO is to be filed immediately, and my client
needs guidance on what documents to include with the filing, T wauld very much appreciate
yoir contacting me to confirm your adviee before this HSR is due to be filed.

As always, many thanks for your time and attention. -
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